BAR NEWS 


President’s Message - 


On behalf of the Executive Board 
of the Bar Association of Hawaii, I 
wish to commend the Junior Bar Sec- 
tion for its publication of The Hawaii 
Bar News directed to all members of 
the Association, and am happy to take 
this means of keeping our membership 
up to date on the Association's activi- 
ties. 

Heading the list of 1961 events 
was the recent visit of Whitney North 
Seymour of New York City, President 
of the American Bar Association, and 
his wife, Mr. Seymour, bringing 
greetings from the American Bar As- 
sociation, spoke to over a hundred 
members of the Bar at the Oahu Coun- 
try Club. He was also entertained by 
the Military lawyers. He congratu- 
lated the Bar Association of Hawaii on 
its high percentage of membership of 
Hawaii Bar members in the American 
Bar Association, (nearly 75% now), 
and urged Hawaii to be the first state 
with 100% membership. Membership 
applications are available in the Bar 
Association office and will be sent on 
request to Bar members. 

Another 1961 milestone was the 
opening of a Bar Association office on 
the second floor of the Judiciary Build- 
ing in January. Special thanks are due 
to the Chief Justice, the Supreme 
Court clerks, the Administrative Di- 
rector of the Courts, and the staff of 
the Supreme Court library, for assist- 
ance in establishing this office and 
for their continued kokua in its opera- 
tion. The office is open from 9 to 12, 
Monday through Friday, with Mrs. 
Roy Vitousek Jr. as Executive Secre- 
tary. The telephone number is 571868, 

A new Special Committee on Mi- 
litary-Civilian Lawyer Relationships 
was created with Bernaldo Bicoy and 
Associate Member Col. J. A. Guimond 
as co-chairmen, Through their ef- 
forts we now have twelve new Associ- 
ate members who are in the Armed 
Forces, 


The Committees on Judicial Ad- 
ministration (E. C. Moore, Jr., 
chairman) and on Legislation (Matsuo 
Takabuki, (Chairman) have joined 
forces to urge passage of S. B. 73, 


relating to Judges' retirement plan. 
Members of the Bar are urged to ad- 
vise our lawyer-legislators of the ne- 
cessity for enactment of this bill. The 
Executive Board has informed the 
Judiciary Committee of the Senate of 
its willingness to undertake a study, 
prior to the next Legislative session, 
of the Model Probate Code and of a 
revision of our Probate laws. 

Special events in which many 
members participated were an aloha 
ceremony for Mrs. Mary Helen Weav- 
er, retiring Supreme Court librarian 
and a member of the Bar Association 
of Hawaii, held in the Supreme Court 
on February 23, anda cocktail-recep- 
tion for new admittees to the Hawaii 
Bar at the Home Insurance Company 
on February 24, 

A major "coming attraction" for 
which the Junior Bar Section is taking 
full responsibility is Law Day -- May 
he 

We hope that all members of the 
Association will communicate to the 
President or to the Executive Secre- 
tary any proposals or suggestions for 
a more effective Association. 


William S. Richardson 
President 
Hawaii State Bar Association 


Jr. Bar Sets 
Program For 


Law Day May 1 


Hawaii's observance of Law Day 
USA on May 1 will be focused on a 
naturalization ceremony at the Fed- 
eral District Court, Eighty new Am- 
erican citizens will be sworn in with 
Federal Judge Nils C. Tavares pre- 
siding. Governor Quinn, Chief Jus- 
tice Tsukiyama, Senate President Wil- 
liam Hill and Speaker of the House 
Elmer Cravalho will be among the 
speakers during the special program, 

While the 1961 Law Day USA ob- 
servance will be the fourth since the 
event was first established by Presi- 
dential proclamation in 1958, this is 
the first year that the day has been 
set officially by act of Congress. 

The resolution establishing May 
1 as Law Day and calling upon the 
American people to join in a "rededi- 
cation to the ideals of equality and 
justice under law", has set the stage 
for the nation's greatest tribute to 
individual freedom under law on the 
same day that communism stages its 
May day demonstrations of military 
might. . 

The Junior Bar Section is in 
charge of the local observance, Ver- 
non F, L, Char is chairman of the 
Law Day committee, assisted by 
Horace Greeley (Naturalization pro- 
gram), Eugene Law (Displays and 
organizations) and John Smart (Pro- 
clamations and newspapers), and 
Wendell Marumoto, Advisors to the 
committee are Richard Sharpless and 
Tom Flynn, 


Rule Seeks To Curb Group Legal Plan 


Governors of the California State 
Bar have ordered public hearings on 
the controversial Rule 20 proposed as 
an addition to professional conduct 
regulations governing group legal ser- 
vices. 

Rule 20 would prohibit lawyer- 
members from developing group plans 
for legal service. 

It is the first time since 1954 that 
a special hearing has been called by 
the board, 

James C. Sheppard of Los Ange- 
les, president of the State Bar, will 
set the hearing date after consultation 


with leading proponents and opponents 
of the rule, One-day hearings will be 
conducted in both Los Angeles and 
San Francisco. 


LIMITATIONS PROPOSED 

The rule proposes limitations on 
group legal services, It was recom- 
mended by two committees of the State 
Bar, but has run into opposition since 
its introduction. 

During the hearings the board al- 
so will review existing rules regard- 
ing the practice of law bycorporations 
and associations, 





Junior Bar Sparks Monthly News. 





‘In modern times it is only by the power of association that men of any calling exercise their due influence 
in the community.”” - —_ ELIHU ROOT. 


The need for a regular medium of communication among the bar has long 
been felt. In the hope of fulfilling that need the Junior Bar Section is initiating 
this series of monthly bulletins, We hasten to add, however, that this is a 
project by the bar for the entire bar, and not only the Junior Bar Section. 

This is well-evidenced by the fact that the co-editors--William Kim and 
Paul Kokubun--are from the Senior Bar. They have had considerable experi- 
ence in journalism, and we are fortunate in having their services. 

Mr. Kim was on the staff of the Honolulu Advertiser for a number of 
years before he decided to go to college and law school - at the University of 
San Francisco and the University of California's Hastings College of Law. 
While there, he was administrative assistant for the San Francisco 49ers 
pro football club, Mr. Kim is associated in private practice with George Koga 


and Robert Kimura, During the current session of the Legislature, 


serving as Republican House attorney. 


Mr. Kokubun, while attending the University of Hawaii, 


of Ka Leo, the student publication, 


he is also 


served as editor 


An alumnus of Northwestern University 


Law School, he is remembered for having arranged the seminar ‘on trial tech- 


nique presented here a few years ago by Professor Irving Goldstein. Mr. 


Ko- 


kubun is now serving as referee in the Juvenile Court. 
The editors and staff welcome persons who wish to serve on the staff, 


They also welcome suggestions and contributions of news items, 


cartoons or photographs, 


articles, 


Please feel free to contact them or Mrs, Betty 
Vitousek, executive secretary, at 571868. 


BERT KANBARA, Chairman 
Junior Bar Section 


Recent Opinions By Corporation Counsel 


Bail forfeiture---Return of, 

Petitioner submitted a request 
to the City Council for the return of 
$100.00, which constituted the amount 
of bail forfeited by her in two crimi- 
nal proceedings in the Honolulu Dis- 
trict Court. The petitioner requested 
the returnof the forfeited bail inorder 
that she could reinstate the cases for 
trial and to have the charges against 
her tried in court. 

The Corporation Counsel (Opinion 
61-32) advised that the petitioner 
could have her day in court without 
first having the forfeited bail return- 
ed. However, the City could not make 
a refund as requested until there is a 
court order setting aside the bail for- 
feiture and ordering its return to the 
petitioner. 

Liquor license---issuance prohibited 
if premises located within 500 feet of 
church, 

The issue here was whether a 
building used party for worship serv- 
ices is a church within the meaning of 
#159-45(e), R.L.H. 1955, as amend- 
ed, which prohibits the issuance of a 
liquor license to any applicant whose 
premises are within 500 feet of any 
church, 

A holder of a dispenser general 


license applied to the Liquor Com- 
mission for permission to relocate 
his licensed premises to a new loca- 
tion, which was 436 feet away from 
the Door of Faith Mission. The Mis- 
sion rents space in a building and is 
equipped with pews and an altar and 
is used solely for worship services, 
which are held regularly on Tuesdays, 
Fridays and Sundays. 

The Corporation Counsel advised 
(Opinion 61-24) that section 159-45(e) 
prohibits the granting of the reloca- 
tion of the licensed premises. 

The primary purpose of the sta- 
tute, as evidenced by the House Judi- 
ciary Committee report (Stand. Comm. 
Rep. No. 776, 1957 House Jour. p. 
857), is to remove the atmosphere of 
an establishment where liquor is con- 
sumed, a reasonable distance from a 
church or school, Whether a place of 


worship occupies an entire building 
or a portion thereof, its religious 
purpose and nature are the same, 
Thus, there is no distinction, as far 
as the legislative purpose is concern- 
ed, between a building that is used 
partly or entirely for religious pur- 
poses, Therefore, when a building or 
part thereof is wholly or substantially 
dedicated to religious worship, it is 


LETTERS... 


Gentlemen: 


I am highly honored that you ex- 
tended an invitation to me to join the 
Bar Association of Hawaii. I regret 
that my transfer from this area with- 
in the next few months will prevent 
me from accepting your invitation. 

I would like to make this com- 
ment a matter of record. The asso- 


. Clations between the civilian and mili- 


tary lawyers in this community are 
the best I have ever seen in my serv- 
ice with the Armed Forces. A mutual 
respect and a complete realization of 
the problems of each could well serve 
as a model to guide relationships be- 
tween other military-civilian com - 
munities. I will always cherish the 
many friendships that I have made with 
members of your association and hope 
that the ties that bind the two groups 
will remain as strong as they are now 
and become stronger as the years go 
by. It is indeed heartening to see that 
lawyers can cooperate as effectively 
as is indicated here in Hawaii, and I 
believe that all of this will result in 
the proper placement of the lawyer's 
position in the American community. 

As I anticipate leaving the Para- 
dise of the Pacific within a period of 
two months, I can only conclude by 
saying Aloha. 


Sincerely, 


FRANK P, CORBIN, JR. 
Brigadier General, USAF 
Staff Judge Advocate 





a church within the meaning of sec- 
tion 159-45(e). 

Civic Center Master Plan---City with- 
holding building permits within the 
area, 

The City was requested by the 
Architect Advisory Committee to 
withhold the issuance of building per- 
mits in the master planned area for 
the Civic Center until the Legislature 
enacted legislation creating a Capital 
Site Commission with authority to 
control the building heights, setback 
lines and siting of governmental and 
private buildings in the area, 

The Corporation Counsel (Opinion 
61-31) advised that the designation of 
such area for the Civic Center site in 
the General Plan did not restrict or 
limit the right of the property owners 
within the area from using their land 
and the City could not withhold build- 
ing permits to prevent construction in 
the area, The only way the govern- 


ment could prevent such construction 
is to purchase or condemn any pro- 
posed construction site and pay just 
compensation therefor. 











ABA President 
Refutes Slur 


To Attorneys 


Lawyers, no matter what people 
Say, are trustworthy, helpful, friend- 
ly, courteous, kind. . . the president 
of the American Bar Association said. 

The occasional portrait of them 
as flint-hearted advocates of victory 
all cost is grossly inaccurate, in the 
opinion of Whitney North Seymour, 
60, the ABA's 84th president, and a 
recent visitor here. 

Seymour, cna nationwide speak- 
ing tour, took rarticular umbrage at 
an article in the April issue of Har- 
per's Magazine, which views the legal 
profession with something short of 
adoration. 

Its author, David Dressler, a 
lawyer-socialogist, contends that 
lawyers--particularly criminal lawy- 
ers--are more concerned with winning 
their cases than arriving at the truth, 


BATTLE OF WITS 

They will employ any method-- 
from intimidating witnesses to beguil- 
ing jurors--to achieve that end, Dres- 
sler writes, The result, he says, is 
that the average trial devovles into a 
battle of wits between two tough and 
canny combatants, 

And is this justice? 

Dressler thinks not. 

"|. . Despite our prevailing 
respect for the scientific search for 
truth, trial techniques are as un- 
scientific as an appendectomy per- 
formed with a tomahawk," he writes 
in Harper's, 

Dressler proposes a freer ex- 
change of information between lawyers 
and less reliance on the so-called 
“adversary system" 

Seymour, speaking for the ac- 
cused, said he feels the adversary 
system of presenting evidence is one 
of the most effective methods known 
for reaching the truth, 

"By examining and cross-examin- 
ing witnesses, both sides are given 
the opportunity to develop their con- 
tentions fully," he said. 

Government agencies and Con- 
gressional committees could learn 
from this unscientific method," Sey- 
mour said, 

"Some say that the methods used 
by these agencies are more efficient, " 
he added, "But I maintain it's pretty 
difficult for a person to get a fair 


Ingram M. Stainback 





May 12, 1883 April 13, 1961 


By WILFRED C, TSUKIYAMA 
Chief Justice, Supreme Court 
State of Hawaii 


On the occasion of this origi- 
nal issue of our Hawaii Bar News, 
I deem it an honor to have been 
requested to make a brief state- 
ment in tribute to the memory of 
one of Hawaii's distinguished 
statesmen, an eminent jurist, an 
able lawyer, a learned scholar, 
and a worthy citizen. 

We mourn the sudden passing 
of Ingram M, Stainback. In his 
demise the people of Hawaii, par - 
ticularly the members of the judi- 
ciary and the bar, have been de- 
prived of the benefit of his mature 
experience and manifold talents 
in the field of law. 

Without depreciating the worthy 
endeavors of men and women en- 
gaged in other pursuits of life, 
history bears witness to the fact 
that the noble profession of the law 
has been in the vanguard in making 
Signal contributions to the orderly 
growth of our nation and the guid- 
ance of its destiny. Governed by 
stringent canons of judicial and 
legal ethics, the ranks of the pro- 
fession are imbued in the attributes 
of absolute devotion, patient in- 
dustry, conscientious fidelity. 

Ingram M. Stainback was a 
personification of those attributes, 
After completing his education at 
two universities, he gravitated to 
Hawaii to pursue his legal profes- 
sion. As a practitioner, Terri- 
torial Attorney General, United 
States Attorney, Judge of the United 
States District Court, Governor of 
Hawaii, and Justice of the Terri- 
torial Supreme Court, he displayed 
his ability through industry and 
devotion to his duties. Being par- 
ticularly profound in his knowledge 
of constitutional law, he proved 
himself a champion of liberty and 
justice during his incumbency as 
Chief Executive, and played no 
small part in the termination of 
martial law in Hawaii during World 


hearing when prosecutor and judge are 
one and the same," 

As for exchanging information, 
more of this is being done every day. 
The Bar Association has _ instituted 
machinery whereby one side is re- 
quired to inform the other, before the 
trial or during the trial, what type of 
evidence will be introduced, 


War Il, 

In the course of my long as- 
sociation with Ingram M., Stainbkac, 
in both private and public life, I 
have found him constantly exempli- 
fying his advocacy of the cause of 
human rights and respect for the 
law. Indrawing on memory, I 
recount that when he occupied the 
gubernatorial seat, he frequently 
referred with all reassuring em- 
phasis to William Pitt's declara- 
tion: "Where law ends, tyranny 
begins," 

What a fitting caveat for our 
sober reflection on May Ist - Law 
Day! 


Shift Slated 
For Traffic 
Ticket System 


The new system for handling traf- 
fic tickets in Honolulu is tentatively 
set to begin on July 1. This new set- 
up, however, is still subject to re- 
vision, There will also be a new traf- 
fic ticket. Millard D. White, the Ad- 
ministrative Magistrate of the Hono- 
lulu District Court, is now working on 
the fifth draft of the new ticket. 

The new system will transfer the 
administration of bail from the Police 
Department over to the court entirely. 
In addition to this, there will be a 
standard schedule for the setting of 
bail. At the present time the Traffic 
Violations Bureau, a part of the Police 
Department, handles about 350 bail 
forfeitures a day. This involves the 
sum of $500, 000 a year. 

The new traffic ticket will be in 
four copies. The person charged with 
the traffic violation, the police, the 
violations bureau and the court will 
receive one copy each. Only one file 
copy is made now. The multiple 
copies would allow for crosschecks 
on what happens to tickets. 

The Violations Bureau under the 
court will keep a strict accounting of 
all tickets, whether blank or filled 
out. There will be a control sheet, and 
all tickets will be issued by the court 
to the Police Department, 

In response to a question whether 
the new ticket setup will eliminate 
ticket fixing, Magistrate White said, 
"If there is any fixing going on, this 
setup will take care of it.'' He added, 
"It's a big job. It's still subject to 
revision, and I'll welcome any sug- 
gestions, " 








CRIMINAL LAW---statutory construc- 
tion-gambling. 


STATE OF HAWAII v. ANNIE LEE 
PREVO, Haw. . (No, 4190, de- 
cided March 14, 1961) Writ of Error 
to the Circuit Court, First Circuit. 
Affirmed. 

Appellant was convicted of being 
present at "Fascination", a game pro- 
hibited by section 288-4, Revised Laws 
of Hawaiil955, The statute in question 
prohibits certain games, as follows, 
"|. . game of faro, monte, roulette, 
tan, fan tan, or any banking or per- 
centage game played with cards, dice 
or any device for money, checks, 
credit or anything representative of 
value or any other game in which 
money or anything of value is lost or 
won, and every person present where 
such game or games are being played 
or carried on, is guilty of a misde- 
meanor,"' The question on appeal was 
whether "Fascination" comes within 
the proscription of the statute. 

Appellant contends that the ejus- 
dem generis rule, i.e., that specific 
words limit general words, must be 
applied. It is urged that the common 
denominator in this statute is the ele- 
ment of chance as objectively mani- 
fested from the specific enumeration 
therein, and thus the general phrase 
“any other game" must be limited to 
any other game of chance; Any other 
construction would be reductio ad ab- 
surdum, Ergo, appellant maintains, 
"Fascination", being a game of skill, 
is dehors the proscription of the sta- 
tute. 

Mr. Justice WIRTZ, speaking for 
the Court, delivered the opinion of 
affirmance. 

In rejecting appellant's contention, 
the Court held that although the ejus- 
dem generis rule are aids to "ascer- 
taining and giving effect to legislative 
intent", the paramount guide is the in- 


tent of the legislature. Upon an ex- 
haustive study of the history of this 


statute, tracing it back to its pristine 
enactment, the Court concluded that 
the legislature intended to prohibit 
gambling in all its forms without dis- 
tinguishing between games of skill or 
chance. In addendum the Court said, 
"The scope of the statute in prohibiting 
gambling games in any and all forms 
clearly excludes athletic contests or 
those in which the contestants pit their 
physical or mental skills, or both, 
against each other as the primary ob- 
ject." 

For the Appellant: Albert E, Even - 
son, 

For the Appellee: John H. Peters, 
Prosecuting Attorney. 


CRIMINAL LAW---statutory construc- 
tion, 


STATE OF HAWAII v. EDWARD 
A. SORENSON, Haw. (No. 
4157, decided January 27, 1961) Writ 
of error to the Circuit Court. First 
Circuit. Affirmed. 

Appellant was convicted of as- 
sault and battery with intent to dis- 
figure, contrary to section 264-3(b), 
Revised Laws of Hawaii 1955. The 
acts complained of were lacerations 
on the breast, and scratches in the 
public region of the victim, imposed 
by defendant with a razor blade, 

Urging reversal, appellant con- 
tends mere lacerations tand scratches 
are insufficient for the crime charged, 
on grounds the statute in question, 
which reads "whoever commits an as- 
sault or a battery. . .«with intent to 
maim or disfigure another. ..", is 
descriptive of one crime, that of 
maiming and disfiguring, a euphemism 
for mayhem in modern statutes. 

The Supreme Court, speaking 
through Mr. Justice WIRTZ, affirmed. 
The Court said that section 264-3(b) 
described one crime, assault and bat- 
tery, coupled with two alternative 
means of consumation, namely, with 
"intent to maim" or "intent to dis- 
figure". After scrutinizing the 1949 
revision of said section, the court 
noted that the Legislature, in omit- 
ting words characteristic of mayhem, 
inferentially indicated an intent to ex- 
tend the offense of assault and bat- 
tery involving disfurement, beyond 
the sanctimonious confines of common 
law mayhem, Ergo, the Court, in 
adopting the well accepted interpre- 
tation, concluded that "disfigure " 
means "to impair or injure the beau- 
ty, Symmetry, or appearance of a 
person or thing; that which renders 
unsightly, misshapen, or imperfect, 
or deforms in some manner," 

For the Defendant-Appellant: 
Greenstein, Franklin, and Ton Seek 
Pai, 

For the Government-Appellee: 
John H. Peters and Herbert Tanigawa, 


x * * 


CONSTITUTION LAW---admission to 
the bar. 


IN THE MATTER OF THE PETI- 
TION OF HERBERT S. AVERY FOR 
ADMISSION TO THE BAR OF THE 
STATE OF HAWAIL, Haw. . (No, 
4223, decided January 23, 1961) Ori- 
ginal Proceeding, Petition Denied. 

Petitioner, an unsuccessful ap- 
plicant in the 1960 bar examination, 





Recent Decisions By State Supreme Court 


submitted his third petition for ad- 
mission to the Bar of this state. 
Therein, he asserted that he is en- 
titled to admission on the sole ground 
that the Board of Bar Examiners fail- 
ed to consider his prolix experience 
as a licensed practioner, in contra- 
vention of Article IV, sec. 1, and 
Amendment 14, sec. 1, of the Fed- 
eral Constitution, 

Chief Justice TSUKIYAMA, speak- 
ing for a consentient Court, rejected 
the petition saying: 

"We are satisfied that the bar ex- 
amination requirements in this 
jurisdiction are not unreasonable, 
arbitrary or oppressive. They 
constitute a valid exercise of the 
State's police power... , 
". . . the right to practice law is 
not a natural or constitutional 
right, but a privilege or franchise 
the exercise of which is condi- 
tioned upon the prescribed re- 
quirements of each jurisdiction. 
The fact that a lawyer is licensed 
to engage in the general practice 
of law in one state does not give 
him a vested right to freely ex- 
ercise such license in other 
states. . . We think it likewise 
does not give him a vested right 
to a preferential status, " 

For the Petitioner: Herbert S. 
Avery, pro se, 


x OK Ox 


CONSTITUTIONAL LAW---state sov- 
ereignty-equality of states. 


IN THE MATTER OF ISLAND 
AIRLINES, INC., Haw. (No. 
4212, decided February 27, 1961) Ap- 
peal from Public Utilities Commis- 
sion. Affirmed. 

Appellant, an incorporated air- 
lines seeking to operate an inter- 
island air carrier service, filed on 
May 20, 1960, an application with the 
Public Utilities Commission for ap- 
proval of rates pursuant to section 
104-15, Revised Laws of Hawaii 1955, 
and for increase in capitalization pur- 
suant to section 104-16, Revised 
Laws of Hawaii 1955. 

The Public Utility Commission 
declined jurisdiction on the applica- 
tion on grounds that "section 15 of 
the Admission Act. . . effectively 
retains jurisdiction over the proposed 
air operation in the C. A,B." Accord- 
ingly the application was dismissed, 
Applicant appeals therefrom as an 
aggrieved party. 

Prior to statehood, Congress 
passed the Federal Aviation Act pur- 


(Continued on following page) 








(Continued from previous page) 


suant to the power vested in the Com- 
merce Clause, which in effect with- 
drew the power to fix rates "for car- 
riage by aircraft. . . between places 
in the same Territory" from the state 
to the Civil Aeronautics Board, Sec- 
tion 15 of the Admissions Act provid- 
ed that all federal lawS which have not 
beer? abrogated by this act or modi- 
fied, repealed or adopted by the legis- 
lature will remain in force for two 
years after admission into the Union. 

Appellant contents that section 
15 of the Admission Act is unconsti- 
tutional because it sets a condition 
upon admission, and thus violates 
state sovereignty, and the principle 
of equality of states. 

Madame Justice LEWIS, speak- 
ing for the entire Court, affirmed the 
decision of the Public Utilities Com- 
mission, and held that the C. A.B. 
had jurisdiction during the transitional 
period of two years by virtue of sec- 
tion 15 of the Admission Act, 

The Court rejected the attack on 
the constitutionality of section 15 of 
the Admission Act by saying: 


"we think the establishment of a 

‘sound administration in the State 

area was a matter of legitimate 

federal concern, and that steps 
might be taken by the federal gov- 
ernment in collaboration with the 

State to further the orderly as- 

sumption of the State's duties 

with respect to air carriers... 

It accordingly is not a violation 

of the constitutional concept of 

federal-state relations for the 
state to abstain from the exer- 
cise of the power it otherwise 
would enjoy over air carrier 

rates for a transitional period. . 

Nor is it unconstitutional for the 

United States to continue, for this 

period, the economic regulation 

of air carriers in area which the 

United States is preparedtto hand 

over to the State as soon as it is 

ready to assume it. . ." 

For the Appellants: Frank D, Pad- 
gett. 

For the Appellees: Arthur S. K. 
Fong, Deputy Attorney General, for 
Public Utilities Commission; Herbert 
Y. C. Choy and Ingram M. Stainback, 
for intervener, Aloha Airlines: Rich- 
ard K. Sharpless, intervener, Ha- 
waiian Airlines; Robert A. Bicks, 
Assistant Attorney General; Richard 
A. Solomon, Attorney, Department 
of Justice; Franklin M. Stone, Gen- 
eral Counsel, Civil Aeronautics 
Board, 


SUMMARY JUDGMENT---specific 
performance-Nonclaim _ statute-sta- 
tute of frauds, 


MOSSMAN v. HAWAIIAN TRUST 
COMPANY, LTD., Haw. (No, 
4116 decided March 23, 1961) On in- 
terlocutory appeal from denial of mo- 
tion for summary judgment. Affirmed. 

The appellees, husband and wife, 
alleged an oral gift of real property 
by decedent during his lifetime for 
which no deed was received and sought 
specific performance thereof, i.e., 
to have the executor transfer the deed 
of said property to them. 

Appellant, executor, contends 
that since a claim was not filed within 
the requisite four months period, it 
was barred by the non-claim statute. 
It is also urged, that since these oral 
statements are not evidenced by a writ- 
ten memorandum there was no genuine 
issue of fact to be decided, and thus 
a motion for summary judgment should 
have been granted. 

The Supreme Court, speaking 
through Madame Justice LEWIS, af- 
firmed the denial of the motion. The 
Court held that this type of claim for 
specific performance was not within 
the contemplation of the non-claim 
statute' it was not a creditor's claim. 
Furthermore, in the absence of direc- 
tion by will or by statutory authority 
in the executor to convey realty, no 
conveyance of such could be made by 
the executor. 

Contrary to the arguments of ap- 
pellants, the Court said there was a 
genuine issue of fact as to whether 
there was a written memorandum 
evidencing the parol gift as to obviate 
the barriers set up in the Statute of 
Frauds. 

For the appellant: C. A. Greg- 
ory, J. Russell Cades, and P. L, 
Rother. 

For the appellee: Patrick F, Tuo- 
hy. 


PROCEDURE ---appeal, 
accrued costs, 


IN THE MATTER OF THE ES- 
TATE OF CLARENCE CHEONG 
CHINN, DECEASED, Haw. (No. 
4120 decided February 10,11961) On 
interlocutory appeal from denial of 
motion to dismiss appeal to Circuit 
Court. Affirmed, 

A Motion to dismiss the appeal tc 
the Circuit Court was made because 
of the appellants failure to pay the 
"costs accrued", (R.L.H. 1955, 
# 208-3) There was no showing that 
the appellant had not paid any costs 
which were charged against it. The 
appellee contends that the appellants 
should have paid "the costs that have 
been already paid which have been 


payment of 
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turned into government realizations. " 

The court, speaking through J. 
Lewis, pointed out that the statute 
requiring payment of “costs accrued" 
means only costs of court which are 
government realizations. The appli- 
cation of this provision has been af- 
fected by other legislation, R.L.H. 
1955, # 219-5 in effect provides for 
the prepayment of costs. The statute 
provides that "upon the institution of 
any *** proceeding *** there shall be 
paid to the clerk of the circuit court 
by the person so instituting such *** 
proceeding as costs of court" certain 
sums, also upon the filing of any 
paper certain prescribed sums shall 
be paid to the clerk of the circuit 
court, The court states "that the sums 
paid to the clerk from time to time 
under the statutory schedule are paid 
as government realizations, and are 
not deposited as security as thereto- 
fore under court rule, does not ad- 
mit of doubt." 

The court goes on and says "so 
here there is no suggestion in the 
statute that, in the event of an appeal, 
there should be a double collection 
by the government of the prescribed 
fees, nor is there any suggestion that 
the prevailing party should be enabled 
to collect part of his cost bill, i.e., 
the fees paid the government, at the 
time of taking of the appeal. The sta- 
tute remains what it always has been-- 
a means of collecting for the govern- 
ment court costs which have not been 
collected, " 

C. J. Tsukiyama dissented point 
out that the legislature has twice 
amended R.L H. 1955, #208-3 and 
has not deleted the words "costs ac- 
crued", He stated that the language 
"substituting therefor lump sums to 
be deposited to cover costs'" con- 
tained in the report of the House Com- 
mittee on Judiciary (1939) concern- 
ing the forerunner of R.L.H. 1955, 
#2119-5 "confirms the theory that 
whether costs are 'deposited' or 
‘paid, ' the funds being in the custody 
of the clerk, the terminological dif- 
ference does not affect government 
realization, and that the 1939 legis- 
lature did not intend to stultify or 
abate the efficacy of the provision re- 
quiring the payment of accrued costs 
under a separate and independent 
statute, to wit, # 208-3." 

The case was argued by W. Y. 
Char for appellant and by Richard D. 
Welsh for appelee. 
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VINCE YANO WINS 


Smooth-swinging Vincent Yano 
carded 71-7, net 64, to walk off with 
the Edward (Bobo) Kim clock-radio 
trophy in the latest lawyer's golf 
tournament played at the Oahu Coun- 
try Club links. 

Ronald Greig, another 7-handi- 
capper, with net 65, captured second 
place honors and won an electric 
frying pan, donated by T. S. Goo. 

In the guest flight Ron White of 
Home Insurance Co. was low net, 
while Norman Kauaihilo, men's pro- 
bation administrator of the Juvenile 
Court, took the overall low gross 
prize with a 71 score. 

Greig, voluntary golf tournament 
chairman, invites all lawyers to par- 
ticipate in the next tournament, which 
will be held in late May or early June. 


EXECUTIVE SECRETARY . 


Lawyers' Wives of Hawaii: President 


OFFICERS, DIRECTORS, and COMMITTEE CHAIRMEN 
of the 
BAR ASSOCIATION OF HAWAII 


1961 


OFFICERS 


President ... 
Vice President . 
Secretary . 
Treasurer .. 
Past President . 


William S. Richardson 
. . Thomas W. Flynn 
. . Rogers M. lkenaga 
Harold W. Nickelsen 
Richard K. Sharpless 


DIRECTORS - (elected) 


Daniel H. Case ‘ 
Tin Seong Goo 
Alvin T, Shim 


Herbert Y. C. Choy 
a James H Kamo 


STANDING COMMITTEE CHAIRMEN - MEMBERS OF EXECUTIVE BOARD 


Continuing Legal Education 
Judicial Administration .. 
Legal Ethics .. Ps : 
Legislation a ae Ss - «+ « « « « Matsuo Takabuki 
Public Relations ... ene ew - « - « « - James S. Campbell 
Unauthorized Practice of Law : Frank D. Padgett 


. . Shigeto Kanemoto 
- - E. C. Moore, Jr. 
. . Francis T. DeMello 


SPECIAL COMMITTEE 
EX OFFICIO MEMBERS OF EXECUTIVE BOARD 


Past President . 


ee ae . . Richard K, Sharpless 
President, Junior Bar Section 


. Betram Kanbara 


. -. . . S- * a ae. 


SPECIAL COMMITTEE CHAIRMEN 


Economics of the Law . 
Insurance ... 
Integrated Bar . ° 
Judicial Appointments . 
Medico-Legal eS ae ow ee 
(Co-Chairman - Dr. John Devereux) 
Military-Civilian Lawyer Relationships ... . . . . Bernaldo Bicoy 
(Co-Chairman - Col. J A. Guimond, Schofield Barracks) 
Revision of Rape Laws A. Peter Howell 


ae ae Robert M. Rothwell 
oe . ye ee . . . Edgar D. Crumpacker 
C. Frederick Schutte 
. William B. Cobb 

. . Moon Chan 


- Mrs. Betty M. Vitousek 


- Mrs. John F. Dyer 


JUNIOR BAR SECTION 


a ‘ " . . . . Betram Kanbara 
Vice President . . Stanley Ling 


gs ee . . . Donald Low 
Treasurer, Membership Chairmen . . Allen Woodell 


hemisiotive 8... te 5 at he . Charles Tonaki 
Continuing Legal Education Wendell Marumoto 


Program eee ee . . - Harold Shintaku 
Special Events ere. 6° 9"% . - - Vernon Char 
Hawaii Digest ...... ‘ > . . -Keith Steiner 


-_ * * . . 








— 


